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LYNCH Circuit Judge. This case cones to us under the uni on-

denocr acy provi si ons of the Labor Managenent Reporting and Di scl osure
Act of 1959 ("LMRDA"), 29 U.S.C. 88 401-531 (1994 & Supp. V 1999).

Thomas Harri ngton, a menber of the United Brot herhood of
Car penters and Joi ners of Anerica ("UBC'), all eges that the functions
and pur poses traditionally accorded to | ocal unions in the NewEngl and
regi on of the UBC are nowserved by t he New Engl and Regi onal Counci | .
That Council, he says, nust be treated as a |l ocal union and not as an
i nternmedi ary body. Consequently, Harrington argues, the officers of
t hat Council nust be el ected i n the manner that t he LMRDA prescri bes
for I ocal unions, that is, by direct el ection by secret ball ot anong
t he uni on nenbers rat her than by vote of del egates who are el ected from
t he [ ocal unions, as the UBC has chosento do for the Council. |d. §
481(b), (d) (1994). Harringtonfiled aconplaint withthe Secretary of
Labor asking her torequire the Council to hold a newel ection as a
| ocal union. The Secretary declined for reasons statedin a brief
St at ement of Reasons.

Har ri ngt on sued under the LMRDA. On notion by the Secretary,

the district court dism ssed hissuit. See Harrington v. Her nan, 138

F. Supp. 2d 232 (D. Mass. 2001). Because the Statenent of Reasons is
insufficient topermt nmeani ngful judicial review, we reverse the
district court, vacate the Secretary's Stat enent of Reasons and r emand

the casetothe district court with instructions toremand to the
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Secretary. W do not nowdeci de whet her any refusal by the Secretary
to bring suit as sought by Harri ngton woul d be arbitrary or capri ci ous.
l.

A.

The LMRDA, 29 U. S. C. 88 401- 531, was desi gned "to ensure t hat
uni ons woul d be denocratically governed, and responsivetothe will of
t he uni on menbership as expressed in open, periodic elections.”

Fi nnegan v. Leu, 456 U. S. 431, 441 (1982); see al so S. Rep. No. 86-187,

at 20 (1959) ("It needs no argunent to denonstrate the i nportance of
free and denocratic union elections."). The LMRDA bal ances this
pur pose with the "countervailing policy recogni z[ing] that unions
shoul d be free to conduct their affairs so far as possi bl e and t he
gover nnment shoul d not becone excessively involved inunionpolitics."

Reich v. Local 89, Laborers' Int'l Union, 36 F. 3d 1470, 1476 (9th Qr.

1994) .

Title IV of the LMRDA, 29 U.S.C. 8§ 481-483 (1994),
est abl i shes m ni numstandards for the el ection of union officers. The
LMRDA provi des that "[e]very | ocal | abor organi zation shall elect its
of ficers not | ess than once every t hree years by secret bal |l ot anong
the menbers.” [d. 8§ 481(b). However, these direct election

requirenents do not apply to the sel ection of officers of "internedi ate



bodi es” of | abor organizations.! 1d. 8§ 481(d). Instead, the Act

provi des:
O ficers of internedi ate bodi es, such as general comittees,
syst emboards, j oi nt boards, or joint councils, shall be
el ected not | ess often t han once every four years by secret
bal | ot anmong the nembers in good standing or by | abor
organi zation of ficers representative of such nenbers who
have been el ected by secret ballot.

|d. § 481(d).? Thus an internedi ate body nmay choose bet ween di rect

el ection or representative election; UBC has chosen the latter.
When a uni on menber wi shes to chall enge the validity of an

el ection, he nust exhaust renedies avail able under the | abor

organi zation's rules, and he may then file a conplaint with the

! "Labor organization," for purposes of the LMRDA, neans:

a | abor organi zati on engaged in an i ndustry affecting
commer ce and i ncl udes any or gani zati on of any ki nd, any
agency, or enpl oyee representati on commttee, group,
associ ati on, or plan so engaged i n whi ch enpl oyees
parti ci pate and whi ch exi sts for the purpose, i nwhol e
or in part, of dealing with enployers concerning
gri evances, | abor disputes, wages, rates of pay, hours,
or other terns or conditions of enpl oynent, and any
conference, general conmttee, joint or systemboard,
or joint council so engaged which is subordinateto a
national or international | abor organization, other
than a State or |local central body.

29 U.S.C. § 402(i).

2 The el ection of officers of national or international |abor
organi zations is al so governed by Title IV. Under LRVDA § 401, such a
body nust "elect its officers not | ess often than once every five years
ei ther by secret ball ot anong the nenbers i n good standi ng or at a
convention of del egates chosen by secret ballot."” 29 U. S.C. § 481(a).
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Secretary. 1d. 8§ 482(a). Upon receipt of a union nenber's conpl ai nt,

the Secretary i nvestigates the al |l egati ons of that conplaint. 1d.
§ 482(b). If she determ nes that thereis probabl e cause to believe
that aviolationof TitlelVoccurred andthat the violation probably
i nfected the outcone of the el ection, shenust bring suit agai nst the
| abor organi zation to set aside the election and to obtain a new

election. 1d.; Wrtz v. Local 153, d ass Bottl e Bl owers Ass' n, 389

U.S. 463, 472 (1968); see al so Heckl er v. Chaney, 470 U. S. 821, 834
(1985) (noting that 8 482(b) "quite clearly withdrewdi scretionfrom
t he agency and provi ded gui del i nes for exercise of its enforcenment
power ™).

B.

In 1996, the UBC, an international union, undertook a
dramatic restructuring which established a newthree-tier organi zati on
of dom nant and subordi nat e UBC bodi es. The | nternational renai ned at
the top of the organization. Below the International, the UBC
establ i shed a group of strong regional entities, call ed Regi onal
Councils. Lastly, the nunerous existing UBCIl ocal s were pl aced at t he
bottom subordinate to both the International and the Regional
Councils. It appears that before July 1, 1996, t he Regi onal Councils
did not exist.

The New Engl and Regi onal Counci| ("NERC') covers UBC nenbers

and subordinate UBC |ocals throughout Connecticut, Maine,
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Massachusetts, New Hanpshire, Rhode | sl and, and Vernont. The officers
of NERC are not el ected directly by |local union nenbers, but rather by
a secret ball ot of del egates who are, inturn, el ected by the nenbers
of the local unions. The key officer of NERC is the Executive
Secretary-Treasurer; he has excl usive authority to submt grievances to
bi nding arbitration, hire or term nate NERC enpl oyees, chair the
col | ective bargai ni ng comm ttees, appoi nt the menbership of collective
bar gai ni ng conm ttees, and appoi nt the nenbers of thetrial commttees
convened to discipline union nenmbers.

Al t hough depri ved of many of their previous functions, the
UBC | ocal s subordi nate to NERC remai n i ndependent |y chartered, have
i denti fiabl e menbershi ps, el ect their own officers, and have their own
by-1laws. Althoughthe |l ocals do not negotiate coll ective bargaining
agreenents, the nenmbership of the | ocals nust vote toratify the
agreenments. The |l ocal s hol d neeti ngs, have t heir own budget s and bank
accounts, and col | ect nmenbers' dues (a substanti al portion of which are
t hen passed onto NERC). Each local is permittedto hire one clerical
staff nmenber. Gievances are admnistered in the early, informal
st ages by | ocal stewards, but the |l ocal s cannot i nvoke hi gher | evel s of
the grievance process, including arbitration.

Harrington, a UBC nmenber i n Massachusetts, fil ed a conpl ai nt
with the Secretary of Labor on Septenber 21, 1999, pursuant to 29

US. C 8482 and 29 C.F.R 8§ 452.4 (2001), alleging that NERC was
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essentially a"local" | abor organi zati on because it had assumed nost of
the powers and functions traditionally retained by UBC | ocals.

Harri ngt on cont ended t hat because NERCis a "local ," it nmust elect its

of ficers by direct vote of thelocal union nenbers, and not by vot e of

del egates fromthe local unions, in order to conply with the LMRDA. ?3
After conducting aninvestigation, the Secretary concl uded

in a Statenment of Reasons dated April 7, 2000, that NERC is an

"intermedi ate body," not a"local," andis therefore permttedto el ect

its officers either by "secret ballot anmong the menbers in good

st andi ng or by | abor organi zati on officers representative of such

nmenbers who have been el ected by secret ballot." 29 U S.C. § 481(d).
I n the Statenent of Reasons, the Secretary noted that NERC s

byl aws i nvested it with some of the powers and functions that the

uni on's | ocal s previ ously possessed, but that this was i nsufficient

ground upon which to regard NERC as a | ocal rather than as an

i nternedi ate body.4 The Secretary stated that there was "no basis in

the statute or legislativehistory for concludingthat if internediate

bodi es possess certain functions and powers,"” they | ose the statutory

s Inanironic turn of events, we were inforned that Harrington
was recently el ect ed Executive Secretary-Treasurer of NERC. This fact
does not affect our disposition of the case.

4 The full text of the Secretary's Statenent of Reasons is set
forth in an appendix to this opinion.
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choi ce of electing officersindirectly and nust el ect their officers
directly. The Secretary concluded that because the i nvestigation found
no violation of awin the nmet hod by which NERCel ectedits officers,
there was no basis for bringing suit agai nst NERC
Harringtonthenfiledsuit inUnited States district court
chal | enging the Secretary' s refusal to file an enforcenent action. On
April 10, 2001, the district court granted the Secretary's notionto
di sm ss, reasoning that the Secretary's decisionnot toinitiate suit

was not arbitrary or capricious. Harrington, 138 F. Supp. 2d at 235-

36. Harrington pronptly filed this appeal.
1.
A
Harrington's principal argunent is that the Secretary, in
refusing to sue NERC, has retreated wi thout expl anati on fromher prior
policies regardi ng the enforcenent of direct el ecti on standards.
Specifically, Harrington contends that the Secretary's current position
isdirectly at odds with her established position-- as expressedin
the regul ati ons and case | aw -- of enforcing the direct election
provi sions of 29 U.S.C. § 481(b) agai nst so-cal | ed i nternedi at e bodi es
t hat have, inreality, assuned all of the functions of alocal union.

Harrington is supported by am cus curiae Association for Union



Denocracy, I nc, while the UBCand NERC, acting as am ci curi ae, support
the Secretary.?®

The Secretary deni es any i nconsi st ency and al so cont ends t hat
her actionis justifiedbythe LMRDA s broad purposes, as expressed in
itslegislative history. Noting that the governnent "shoul d be caref ul
[not] to underm ne sel f-governnent withinthelabor novenent," S. Rep.
No. 86-187 at 5, the Secretary argues that she may not deci de t he
appropri ate al |l ocati on of power between | ocal and i nt er medi at e bodi es
of a |l abor organi zati on. She contends further that the deferenceto
the union's allocation of power is consistent with Congress's
recognition of the fact that "in sone unions intermnmedi ate bodi es
exerci se responsi bl e governing power." 1d. at 20.

Am ci the UBC and NERC ar gue t hat the Secretary's deci sion
ultimately may be justified by the evol ving nature of | abor rel ati ons
inthe constructionindustry. Accordingto the union, the construction
i ndustry has undergone i ncreasi ng regi onal i zati on over t he past few
decades, with constructi on work becom ng concentrated in fewer and
| ar ger enpl oyers, and enpl oyers undert aki ng a great er nunber of out-of -

state projects.® The prior UBCorgani zati onal structure, whichrelied

5 The court is appreciative of the assi stance ably provi ded by
all the amci curiae in this case.

6 For exanpl e, the UBC says in 1992 t he Census Bureau reported
that 2.2 %of construction enpl oyers had 50 or nore enpl oyees and were
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onrelatively stronglocals, wasill equippedto handletherealities
of enpl oyers operating on aregional scale. Thus, the union contends,

the Secretary's decisionto allowstrong Regi onal Councils reflects a
sensi bl e response to prevailing market conditions. The UBC and NERC
urge that acontrary result woul d not only i npi nge oninternal union
affairs,” but woul d al so handicaptheir ability to deal with enpl oyers.

See S. Rep. No. 86-187, at 7 (noting the commttee's belief that the

Act shoul d not "weaken unions intheir rol e as collective-bargaining

agents"); see al so Estreicher, Deregul ati ng Uni on Denpcracy, 2000
Col um Bus. L. Rev. 501, 503 (2000) (arguing that excessive regul ation

of internal unionaffairs wll inpose unnecessary conpliance costs and

perform ng 39.6 %of the dollar val ue of busi ness. Bureau of the
Census, U.S. Dep't of Commerce, Pub. No. CC92-1-27, 1992 Census of

Construction Industries: Industry Series: United States Summry:

Establ i shment Wth and Wt hout Payroll 12 (1995) (percentages from
cal cul ati ons based on statistics in table 8). By 1997, this
concentration of work had i ncreased to 2. 6 %of enpl oyers havi ng 50 or

nor e enpl oyees who were performng 42.1 %of the total dol |l ar val ue of

construction business. U. S. Census Bureau, U S. Dep't of Conmerce,

Pub. No. EC97C23S-1S, 1997 Econom c Census: Construction: Subject

Series: Industry Summary 12 (2000) (percentages fromcal cul ati ons based
on statistics in table 5).

! The UBC al so points to practical detrinments for those
i ndi vi dual s who wishtorunfor electionof requiringdirect el ection
of council menbers. Because the el ectorate woul d expand fromonly his
or her own local tothe entire 26, 000 New Engl and nenber shi p, both
mai | i ngs and face to face canpai gni ng woul d be nore onerous. It
estimates the cost of a single nmailing at $9, 000 and posits that
menbers woul d be di scouraged from runni ng.
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weaken the unions' ability to engage effectively in "econom c struggle
with enpl oyers").
M.

The Secretary's decision under Title IV of the LMRDA
not to bring an action against a |abor organization for
violation of 29 U S.C. 8 481 is subject to only narrow judici al
revi ew. In Dunlop v. Bachowski, 421 U.S. 560 (1975), the
Suprene Court held that the Secretary's decision is subject to
review under the Adm nistrative Procedure Act for whether her
decision is "arbitrary, capricious, an abuse of discretion, or
ot herwi se not in accordance with law." [d. at 565 (quoting 5
USC § 706(2)(A and citing 5 U S.C. 88 702, 704). The
Supreme Court said that "[e]xcept in what nust be the rare
case, the court's review should be confined to exam nation of
the 'reasons' statement, and the determ nation whether the
statenent, w thout nore, evinces that the Secretary's decision
is so irrational as to constitute the decision arbitrary and
capricious."” |d. at 572-73.

Only the Secretary may bring such a suit for post-

el ecti on renedies. Local No. 82, Furniture & Piano Mving v.

Crow ey, 467 U.S. 526, 544 (1984). There are two principal
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justifications for this exclusivity: "(1) to protect unions from
frivolous litigation and unnecessary judicial interference with
their elections, and (2) to centralize in a single proceeding

such litigation as m ght be warranted.” Trbovich v. United M ne

Workers, 404 U.S. 528, 532 (1972). Although Congress mandat ed
that the Secretary bring suit upon a finding that probable cause
exists that a violation took place, the Supreme Court has
inplied that the Secretary may decline to bring suit if the
Secretary is not convinced that the "violation . . . probably
infected the chall enged election.”™ Bachowski, 421 U S. at 570

(quotation marks and enphasis omtted); see also Shelley v.

Brock, 793 F.2d 1368, 1373 (D.C. Cir. 1986).

The Statenment of Reasons enables a court to determ ne
whet her the Secretary's refusal to act is contrary to |aw.
Bachowski, 421 U. S. at 568-71. The courts' ability to review
the Secretary's decision, however, is not the only justification
for requiring the Secretary to provide an adequate statenent of
reasons. The Suprene Court in Bachowski stated that Congress
i ntended that the Secretary provi de the conpl ai ni ng uni on menber
with a reasoned statement as to why she determined not to

proceed. And the Court noted that Congress intended to conpel
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the Secretary in her Statenent to "cover the rel evant points and
eschew irrel evancies,"” thereby assuring "careful adm nistrative
consideration.” 1d. at 572.

Thi s case rai ses two significant questions not directly
addressed in Bachowski. The first is whether the Secretary has
departed from her prior interpretation of the Act, codified at
29 C.F. R 8§ 452.11 (2001). The second is whether the Secretary,
if she is enploying the analysis contained in 29 C.F.R 8
452.11, is doing so in a manner consistent with Donovan v.

Nat i onal Transi ent Di vision, | nt er nati onal Br ot her hood of

Boi | ermakers ("Boil ermakers"), 736 F.2d 618 (10th Cir. 1984),

and Schultz v. Enployees' Federation of the Hunble GOl &

Refining Co. ("Hunble G 1"), No. 69-C-54, 1970 U.S. Dist. LEXIS
12288 (S. D. Tex. Mar . 31, 1970) .
As to the first question, the regul ati on provides that

The characterization of a particular organizational
unit as a "local,"” "internediate," etc., i s determ ned
by its functions and purposes rather than the formal
title by which it is known or how it classifies
itself.

29 C.F.R. § 452.11. Because the LMRDA does not define the terns

"l ocal |abor organization®™ or "internediate bodies,” the
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Secretary has room to supply definitions, as she did in the
regul ati on.

The Secretary's Statenent of Reasons, however, does not
cite to the language of 29 C.F.R. 8§ 452.11. | ndeed, it has
| anguage whi ch appears to di savow a functional approach: "There
is no basis in the statute or in the legislative history for
concluding that if internedi ate bodi es possess certain functions
and powers, they may only elect their officers directly by
secret ballot vote anong the nenbers of the intermedi ate body."
This is seemngly inconsistent with the regulation, which
requires a "functions and purposes” anal ysis.

As to the second question, other parts of the Statenent
then purport to look at the evidence to determ ne what
"functions" are performed by the two entities, perhaps applying
the test in the regulations. But the Statenment does so wi thout
any reference to the Secretary's own precedents, including the

precedents discussed in Boil ermakers and Hunble G| .8

8 At oral argunent, counsel for the Secretary was asked about
the Statenment's failure to cite the applicable regulation or
precedents. Counsel respondedthat it isthe Secretary's policyto
avoid legal termnology inthe Statenents and to attenpt to explainthe
reasons in terns that the average uni on nenber woul d under st and.
Althoughthisis avalidandadmrableinterest, it does not excuse the
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| n Boi | ermakers, the Secretary sued to conpel the Nati onal

Transient Division ("NTD'), a unit of the Boil ermakers union, to
conduct el ections in accordance with the provisions of the LMRDA
governing "l ocal | abor organizations." See 736 F. 2d at 619. The Tenth
Circuit heldthat "[g]ivenits structure and functions, we find no
reasontoreject the Secretary's characteri zati on of NTDas a | ocal
| abor organi zation." |d. at 623. The court noted first that, because
NTD was subordinate to the International and had no subordi nate
organi zational units, it had "the rel ati vely si npl e organi zati onal
structure characteristic of |ocal | abor organi zations." 1d. But the
court reasoned that the "[most inportant” factor supporting the
Secretary's position was that "NTD perforns thefunctions of alocal."
Id. (enphasis added). Inso holding, thecourt reliedonthe command
of 29 C.F.R 8 452.11to exam ne the "functi ons and pur poses” of the
entity in question. ld. at 622 (quoting 29 C.F. R 8 452.11). The

functions of the NTDi ncl uded t he negoti ati on of col | ective bargai ni ng

failure to provi de an adequat e statenent for purposes of judicial
review. |f regulations and precedents are not explicitly cited, their
rel evant | anguage shoul d at | east be referencedinaway, albeit in
| ayperson's ternms, that all ows areview ng court to knowwhet her the
Secretary is relying on such precedents, repudi ating them or refining
t hem

The Secretary' s response i s al so odd because Harri ngton's
conpl ai nt docunent itself citedtothe applicableregulationsinthe
Code of Federal Regul ations, toBoil ermakers, andto the |l egislative
hi story of the LMRDA. To suggest that conpl ai nants woul d be | ed astray
by some di scussi on of thelawinsufficiently creditsthe abilities of
uni on nenbers. They were, after all, notivatedto invoke the statute
and file a conplaint.
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agreenents, enforcing the agreenents, handling gri evances, collecting
dues fromnenbers, mai ntai ni ng out-of-work |ists, and hol di ng neeti ngs
at which nmenbers express their views. 1d.°

Simlarly to Boilermakers, the Secretary inHunble Q| sued

toforceanentity purportingto be aninternedi ate body to conduct
el ections as a "local " | abor organi zation. 1970 U. S. Dist. LEXIS
12288. The district court, accepting the Secretary's construction of
t he Act, found that the supposed i nt er medi at e body, t he Enpl oyees’
Federation, was a statutory | ocal because it performed "the basic | ocal

union functions." 1d. at *13 (enphasis added). That is, "[i]t

settle[d] grievances; collect[ed] dues and establishe[d] wages,
benefits, and wor ki ng condi tions by contract negotiations withthe
enpl oyer; and discipline[d] its menbers and officers.” [d. Even
t hough t he Enpl oyees' Federati on had nuner ous subordi nat e | ocal bodi es,
the court noted that these were nere "adm nistrative arns”" with "no
separ at e aut onony" that performed no significant collective bargaining

functi ons. ld. at *11-12.

° When t he union in that case sought certiorari, the Secretary
successful |y opposed it. Am cus Association for Uniion Denocracy
represents that in the Secretary's opposition to certiorari, the
Secretary argued that the divisionthere was alocal uni on because
"[i]t negotiates terns of enploynent with contractors, handles
grievances, maintains referral lists, and coll ects dues.” Under this
definition, if it were to govern, NERC m ght well be a "local"; it
perfornms three of these four functions.
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AGventhesimlarities betweenthis case and Boi |l er nrakers and

Hunble G 1, the Secretary nust provi de sonme expl anati on di sti ngui shing

t hese cases. We cannot now say whet her the Secretary has changed
her interpretation or departed fromthe regul ation,® but we can
say with fair assurance that substantial questions have been
rai sed and the Secretary's statenment is inadequate to permt us
to resolve them In that sense -- the inadequacy of her
statement -- the statenent is arbitrary.

The Secretary denies there has been any change in
interpretation or policy, but it is far from evident that this
is so, and the Statenent of Reasons does not adequately address
this topic. The Statenent of Reasons does not nention the
governing regulation or precedents at all, contains |anguage
inconsistent with the "functions and purposes"” approach, 29
C.F.R 8 452.11, and, to the extent it purports to apply a
functions and purposes approach, fails to address or adequately

di stinguish the two nost pertinent precedents.

10 On the i ssue of apparent inconsistency, it is the Secretary's
policy which nust be the focus; the opinions of our sister courts
affirmng deci sions by the Secretary to bring suit are nost si gnificant
inthat they reveal what the Secretary then purported her policyto be,
and that the policy was not arbitrary. Those cases do not dictateto
the Secretary what policy position she should now take.
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The APA provi des the applicabl e standard of revi ew here
and it is commonplace in APA review to require an agency to
acconpany a change in position with an expl anati on. See P.R

Agueduct & Sewer Auth. v. EPA, 35 F.3d 600, 607 (1st Cir. 1994).

Predictability as to how the Secretary will handl e these cases
is of real value, and if predictability is to be thwarted in
favor of other interests, there should be sone explanation. An
agency's decision cannot sinply depart from the agency's prior
precedent w thout explaining its reasons for doing so.

At chi son, Topeka & Santa Fe Ry. Co. v. Wchita Bd. of Trade, 412

U.S. 800, 808 (1973) (plurality); Shaw s Supernmarkets, Inc. v.

NLRB, 884 F.2d 34, 36-37 (1st Cir. 1989); JSG Trading Corp. V.

USDA, 176 F.3d 536, 544 (D.C. Cir. 1999). A deviation fromprior

interpretations without sufficient explanation my be consi dered
arbitrary and capri ci ous and t herefore subject to judicial reversal.

See INS v. Yueh- Shai o Yang, 519 U S. 26, 32 (1996); G tizens Awar eness

Network, Inc. v. United States Nucl ear Requl atory Conmi n, 59 F. 3d 284,

291 (1st Cir. 1995); P.R. Sun Gl Co. v. EPA, 8 F.3d 73-77 (1st Cir.

1993). While this case does not involve judicial review of
either an agency adjudicatory proceeding nor of agency

rul emaki ng, the requirenent of adequate explanation is an
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i nevitable consequence of applying the APA's arbitrary and
capricious standard to the Secretary's reviewable decision
whether toinitiate prosecution. That requirenment distinguishes
this case from Heckler v. Chaney and its progeny. Chaney, 470
U.S. at 834 (conparing the presunption of nonreviewability of
ot her agencies' decisions not to undertake enforcenent actions
with the reviewability of the Secretary's decision under the
LMRDA) .

The agency's burden of expl anation is heavier where an
agency has expressed its statutory i nterpretation in
regul ati ons, adopted after notice-and-coment rul emaki ng, and
then seeks to depart from that interpretation. Agenci es are
bound by their regulations, and to permt what may be a change
in the regulation w thout any explanation would underm ne the
requi rement of notice- and-comrent rul emaking. !

Agenci es do have | eeway to change their interpretations of

| aws, as wel | as of their own regul ations, provided they explainthe

11 Shoul d t he Secretary actually wishto change 29 CF. R 8§
452. 11, she nust do so in accord with the APA' s general rul emaki ng
provisions. 5U S . C 8553 (2000). See Util. SolidWste Activities
G oup v. EPA, 236 F.3d 749 (D.C. Cir. 2001) (hol di ng t hat agency mnust
f ol | ownoti ce-and- comrent procedures evento correct technical error in
regul ati on).
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reasons for such change and provi ded that those reasons neet the

appl i cabl e standard of review See Bow es v. Sem nol e Rock & Sand Co. ,

325 U. S. 410, 413-14 (1945) (counseling judicial deference to an
agency's interpretationof aruleit pronul gates pursuant to statute).

Conmpare Citizens Awareness Network, 59 F. 3d at 291-92 (remanding to

agency because agency altered interpretati on of regul ati on w t hout
provi di ng reasoning or foll ow ng statutory procedures), w th Pub.

| nt erest Research Group v. ECC, 522 F. 2d 1060, 1065 (1st Cir. 1975)

(uphol di ng agency change i n pol i cy wher e agency provi ded a sufficiently
cl ear expl anation). Judicial deference to agency interpretations and
policy choicesis, inpart, prem sed onthe notion that agenci es have
greater expertiseintheir area of specialty than do courts, and t hat
t hey shoul d have flexibility to deal with changi ng econom c and soci al

realities. See, e.q., Chevron., U S.A 1Inc. v. Natural Res. Def.

Council, Inc., 467 U. S. 837, 863-66 (1984). It isuptothe agencyin

the first instance to interpret the statute and apply those
interpretations to the facts.

Based on the Secretary's Statenent of Reasons, we are
unable to determine if the Secretary has changed the policy
articulated in 29 CF.R § 452.11 or her interpretation of that
policy. W are confronted here with a different problem than
was faced in Bachowski, created by what appears to be an
i nconsi stency between the Secretary's approach and her
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regul ati on and prior decisions, which may represent a volte-face
by the Secretary. Her Statenent of Reasons fails to explain
whet her she is departing fromher prior course and, if so, the
reasons for the change.

Deci si ons about t he proper neani ng of LMRDA statutory terns,
and t he proper application of the Act's mandate, are for the Secretary
to make, so |l ong as t hey do not contravene the Act. These deci sions
are not up to the courts; thus, it is nore appropriate for us to
refrainfromtaking any judicial viewat this point onthe underlying
interpretiveissuesinthis case. Respect for her authority requires
a remand, rather than final court resolution of the issue now.
Moreover, a finding that the Secretary has acted arbitrarily and
capriciouslyastotheultimte i ssue would be premature, asit is not
clear onthisrecordthat the Secretary is in fact repudi ati ng her
prior interpretations here.

The pauci ty of expl anati on hi nders judicial review, requiring
aremand to the Secretary to reopen, thereby providingthe Secretary an
opportunity to better expl ain her position. Bachowski, 421 U S. at 574;

Mai ne v. Civil Aeronautics Bd., 520 F. 2d 1240, 1245 (1st Cir. 1975)

(remandi ng for further proceedi ngs because "[t] here are internal
i nconsistencies andafailuretoclearly articul ate the standard bei ng

appl i ed" i n agency decision); see al so Doyl e v. Brock, 821 F. 2d 778,
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781 (D.C. Cir. 1987); DeVito v. Schultz, 300 F. Supp. 381 (D.D.C.

1969). As the Supreme Court |ong ago said:

[ The] basis [for an adm ni strative action] nust be set forth
with suchclarity as to be understandable. It will not do
for a court to be conpelled to guess at the theory
under | yi ng the agency' s action; nor can a court be expect ed
to chisel that which nust be precise fromwhat t he agency
has | eft vague and i ndeci sive. In other words, [w] e nust
know what a deci si on neans before the duty becones ours to
say whether it is right or wong.

SECv. Chenery Corp., 332 U. S. 194, 196-97 (1947) (internal quotation

marks omtted); see Allentown Mack Sales & Serv., Inc. v. NLRB,

522 U. S. 359, 375 (1998) ("The evil of a decision that applies
a standard other than the one it enunciates spreads in both
directions, preventing both consistent application of the | aw by
subor di nate agency personnel . . . and effective review of the
| aw by courts.”) The Secretary is already commtted by statute to

expendi ng resources inthis area and has presumably revi ewed all the
pertinent factual materials presented. It is not asignificant burden
on her resources to ask her to expl ai n her deci sionin anore reasoned

fashion. ' Nor do we disrupt anything by vacating her decision;

12 As Judge Patricia Wald has sai d:

Th[e] need to communi cat e shoul d be on regul at ors’
m nds fromthe first nonent they take up a probl em and
t hey shoul d constantly rem nd t hensel ves t hat one day
they will be defending their actions, no matter how
speci al i zed or partaki ng of expertise, before a panel
of three generalists. It will not be enough that the
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vacation is a proper remedy when an agency fails to explain its

reasoni ng adequately. See Edward S. Quirk Co. v. NLRB, 241 F. 3d 41

(1st Cir. 2001) (vacating and remandi ng for further proceedingsin

absence of reasoned expl anati on fromthe Board); Gilius v. I NS, 147

F.3d 34, 48 (1st Cir. 1998) (vacation and remand appropriate
where agency failed to give adequate explanation for

concl usi ons); see generally Prestes, Remandi ng Wt hout Vacati ng Agency

Action, 32 Seton Hall L. Rev. 108 (forthcom ng 2001), wor ki ng paper
avai l abl e at http://papers.ssrn.com(criticizingthe practice of
remandi ng wi t hout vacati ng).

Shoul d she again decide not toinitiate suit, the Secretary
nmust file asufficient Statenent of Reasons, whi ch addresses both the
application of the functi ons and purposes test of 29 C F. R § 452. 11,
and whet her her decisionis consistent with her precedents. If there
has been a change, she shoul d al so expl ai n whet her changi ng | abor
mar ket economics justify anodificationof prior interpretationor a

bui | di ng construction trades exceptiontoit, or what the other reasons

agency's lawers thentalk a good line; it will be
necessary that the agency itself has describedinits
own deci sion what it i s doi ng and why, in a way that
will be clear to the judicial reviewers.

VWal d, Judicial Reviewin M dpassage: The Uneasy Part nershi p Bet ween
Courts and Agencies Plays On, 32 Tulsa L.J. 221, 235 (1996).
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for the change are. See Yeuh-Shai o Yang, 519 U. S. at 31-32 (agency nmay
carve out exceptions to general policy).

We are m ndful of the Suprene Court's adnonition that
"endless litigation concerning the sufficiency of the witten
statenment is inconsistent with the statute's goal of expeditious

resolution of post-election disputes.” Bachowski, 421 U S. at

575; see al so Eskridge, Note, Dunlop v. Bachowski _and the Lim¢ts

of Judicial Review under Title IV of the LMRDA: A Proposal for

Admi nistrative Reform 86 Yale L.J. 885, 890-96 (1977) (arguing

that protracted judicial review inpairs enforcenment schene).
Nonet hel ess, a remand is the appropriate remedy here. A serious
guestion has been raised about the Secretary's adherence to her
own articulated policies. Any delay and uncertainty occasi oned
by remand is justified by the need for clarity, both in this
case and nore generally, as to her present interpretation of her

statutory obligations. Pension Benefit Guar. Corp. v. LTV

Corp., 496 U.S. 633, 254 (1990).

The di strict court's dismssal of the petitionfor reviewis
reversed, the Statement of Reasons is vacated, and the matter is
remanded to the district court with instructions toremand to the

Secretary for proceedings consistent with this opinion.
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So ordered.

-- Concurrence Foll ows --
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TORRUELLA, Circuit Judge (Concurring). M colleaguesinthe

maj ority concl ude that they are presently unabl e t o det er m ne whet her
the Secretary's actions in this case were unl awful, and that only
further clarification fromthe Secretary will permt proper review.
G venthis holding, as | understandit, the Secretary nowhas three
options following remand: 1) shemay initiate suit; 2) she may decline
toinitiate suit, acknow edge that she i s adopti ng a new enf or cenent
policy and interpretation of the Act, and provi de her reasons for
al tering her prior policy; or 3) she may declinetoinitiate suit and
attempt toclarify for the court why she believes her decisionis
consistent with the governing regul ati ons and established past
practi ce.

| fully agree that the Secretary is entitledto pursue either
of thefirst two options. | wite separately to express ny viewt hat
it wouldbefutilefor the Secretary to exercisethethirdoption. W
need no additional information to correctly conclude that the
Secretary's decisioninthis case does not square wi th her established
policies and practices. Sincethe Secretary has provi ded no reasoned
basis for the inconsistency, we should set aside her decision as
"arbitrary and capricious" inviolationof 5U S.C. §706(2)(A. See

Honeywel | Int'l, Inc. v. NLRB, 259 F.3d 119, 123 (D.C. Cir. 2001)

("W thout nmore, the [agency's] departure fromprecedent without a

reasoned anal ysis renders its decision arbitrary and capricious.").
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In 1973, the Secretary enacted a regulation directly
governi ng determ nati ons of whether alabor organizationis a"local"
or "internedi ate" body for purposes of § 401 of the LMRDA. See 38 Fed.
Reg. 18, 324, 18,326 (July 7, 1973). That regulation, whichrenmainsin
effect, provides that "[t]he characterization of a particular
organi zational unit asa'local,' "internediate,' etc., is determ ned

by its functions and purposes rather thanthe formal title by whichit

i's known or howit classifiesitself.” 29 C.F.R 8§ 452. 11 (enphases
supplied). The Secretary's past commtnent to the regulation's
"functional " -- as opposed to nerely "structural" -- approach i s borne
out inthe only reported deci si ons addressi ng the questi on of whet her
aunionentityisa"local" or "intermedi ate"” body for purposes of

TitlelV s electionprovisions. See Donovanv. Nat'l Transient Div.,

Int'l Bhd. of Boil ermakers, 736 F.2d 618 (10th Cir. 1984); Shultz v.

Enpl oyees' Fed' nof Hunble Ol & Ref. Co., No. 69-C-54, 1970 U. S. Di st.

LEXIS 12288 (S.D. Tex. Mar. 31, 1970).

By contrast, the Secretary's Statenent of Reasons inthe
present case declares that "[t]hereisnobasisinthe statuteor in
the l egislative history for concludingthat if internedi ate bodi es
possess certain functions and powers, they may only elect their
officers directly by secret ball ot vote anong the nenbers of the
i ntermedi ate body" (enphases added). Taking this statenent as a

gui di ng principle, the Secretary then proceeds to analyze only the
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structure of the | abor organi zationin question, concludingthat the
UBCl ocal s "satisfy the definitionof 'local' inthe ordinary sense" in
that they are "are clearly subordinate to NERC, which in turnis
subordinate to the International.”

| fail tosee howfurther clarificationw |l reconcilethe
Secretary's present position (that thereis "no basis" for conducting
aninquiry of theentity's "functions and powers”) wth the governing
regul ati on (whi ch mandat es an i nquiry of the "functi ons and purposes”
of the challenged entity).! The Secretary has had every opportunity in
thislitigationto characterize her deci sion as consi stent wi th past
practice, and | presune t hat she di d not hol d back her best argunents.

Nevert hel ess, the Secretary's extended anal ysis of the caselawis

1 One nmight argue that the Secretary's present statenent can be
reconciled with the regul ati on because it purportsonly to find no
basis for afunctional inquiry inthe statute and | egi sl ative history,
whil e not, specifically, saying that no such basis exists in the
regul ati ons. An argunent of this sort woul d, however, be di si ngenuous.
Any valid adm nistrative regul ati on nust have sonme basis in the
| anguage of a statute. That is, avalidregulationnust, at the very
| east, provide areasonableinterpretation of an ot herw se anbi guous
statutory provision. Becker v. Fed. El ection Commi n, 230 F. 3d 381, 390
(1st Cir. 2000), cert. denied, --- U.S. ---, 121 S. C. 1733 (2001).
If it is accurate that there is truly no basis in the Act for
conducting afunctional inquiry, as the Secretary contends, we |likely
woul d be conpel |l ed to hol d t he regul ati on mandati ng such aninquiry
invalid. Seeid. ("Agency regulations inaccordw th [Congress']
unanbi guousl y expressed i ntent are uphel d; those that contravene t hat
intent areinvalid.”). Thus, theinconsistency remains. Any statenent
by an agency that is tantanmount to a declarationthat its own governi ng
regulation is invalid would, surely, require acknow edgnent and
expl anati on.
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unper suasi ve, and she makes no attenpt to harnoni ze her decisionw th
29 CF.R §8452.11. If we are not yet convinced that the Secretary has
pursued a consi stent approach, what nore will she reveal in a
suppl enental statenent that is likely to sway us?

To be sure, one can concei ve of a St atenent of Reasons t hat
issoelliptical or opaque that a review ng court sinply cannot di scern
t he Secretary's position or rationale. Andin suchcases, | fully
agree that further explanation fromthe Secretary is warranted. See,

e. ., Donovan v. Local 6, WAsh. Teachers' Union, 747 F.2d 711, 719

(D.C. Gr. 1984) (mandati ng a suppl enent al st at ement of reasons where
the Secretary's reasons for finding no violation of the Act were
"perfunctory and cryptic"). However, thisis not such acase. The
Secretary has stated her present interpretation of the Act with
reasonabl e cl arity, and her present interpretation obviously does not

gibe with the readily discernible past policy and practice.?

2] alsobelievethat, inalaudable effort to accord deference
to an adm ni strative agency, the majority opinionunintentionally
t hreatens to i npose a hei ght ened and whol | y unnecessary adm ni strative
burden on the Departnment. As t he Statenent of Reasons i nthe Appendi x
shoul d i ndi cate, these are relatively informal docunents. Wil e they
are intended to aidcourtsinreview ng agency acti on, they are al so
i ntended t o be read and under st ood by t he conpl ai ni ng uni on nenbers.
Dunl op v. Bachowski, 421 U. S. 560, 572 (1975). For this reason, we are
entitledonly toasinple statenent that "inforn{s] the court and t he
conpl ai ni ng uni on menber of both the grounds of decision and t he
essential facts upon which the Secretary's inferences are based." 1d.
at 573-74. If we require the Secretary to provide a Statenent of
Reasons t hat goes beyond even t he appel | ate-cal i ber briefingthat we
al ready have, thelikelyresult will be that the Secretary's responses
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Accordi ngly, we shoul d concl ude t hat her deci si on nust be set asi de as
arbitrary and capricious. |f, follow ng remand, the Secretary deci des
not toinitiate suit, she should be required to provi de a St at enent of
Reasons t hat acknowl edges her departure fromprecedent. She should
al so have to expl ain her rational e for the deci si on and expl ai n whet her
t he decision is consistent with both the LMRDA and any governi ng
regul ations currently in effect.

Since ny vi ewdoes not command a maj ority of this panel, |
must await, with norbidcuriosity, apersuasive clarificationof the
reasons for the Secretary's deci sionthat could not bearticulatedin
t he original Statenent of Reasons, the Secretary's thirty-one page

brief, or the fifteen page subm ssion of the am cus union.

beconme | ess accessible to the lay conplainant. Wrse yet, the
adm ni strati ve resources necessary t o generate such an ext ensi ve | egal
anal ysis for each decision not to sue will likely distract the

Department fromprocessing the conplaints of unionnmenbersinatinely
fashi on.
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APPENDI X

STATEMENT OF REASONS OF THE SECRETARY OF LABOR

The conpl ai nant, Thomas Harri ngton, a menber i n good st andi ng
of New Engl and Regi onal Council of Carpenters [ Regi onal Council],
Uni t ed Br ot her hood of Carpenters and Joiners, AFL-CIO filedatinely
conplaint alleging that the Regional Council fails to elect its
officersinconpliancewth Title lVof the Labor Managenent Reporting
and Di scl osure Act of 1959, 29 U.S.C. 88 482, et seq. (the "Act"). For
the follow ng reasons, the conplaint is dismssed.

The conpl ai nant al |l eges that since the Regi onal Counci l
assunmed functions traditionally performed by the |ocals of the
Car penters, The Regional Council is nowacting as a "local" | abor
organi zation and nust therefore directly elect its officerstoremain
inconpliance with section 401(b) of the Act, 29 U.S.C. 8§ 481(h).
Section 401(b) of the Act states, "Every | ocal | abor organi zati on shal |
elect its officers not | ess oftenthan once every three years by secret
bal | ot anong t he nmenbers i n good standi ng." The Regi onal Counci l
considersitself aninternmedi ate body, and el ectsits officers via
del egat es el ect ed by the nenbers of | ocal s pursuant to secti on 401(d)
of the Act, 29 U.S.C. 8§ 481(d). Section 401(d) statesthat, "Oficers
of i nternedi ate bodi es, such as general comm ttees, systemboards
j oi nt boards, or joint councils, shall be el ected not | ess often than

once every four years by secret ball ot anong the nenbers in good
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st andi ng or by | abor organi zation officers representative of such
menbers who have been el ected by secret ballot.”

The Regi onal Council was created by t he United Brot herhood
of Carpenters and Joiners International onJuly 1, 1996. The byl aws
of the Regi onal Council do appear toinvest it with sonme of the powers
and functions the locals traditionally possessed. However, the
Departnment i s unable to conclude that for this reason the Regi onal
Council is no |l onger an internedi ate body entitled to elect its
officersinaccordance with either of the two choi ces prescri bed by
Congress for internediate bodies in section 401(d) of the Act.

Congr ess' purpose i nordering unions to conduct freeand fair
periodic el ections was "toinsurethat the officials whow eld][power]
are responsive to the desires of the nmen and wonen whom they
represent”. S. Rep. No. 187, 86th Cong., 1st Sess. 19-20. In section
401(d) of the Act, Congressindicated that wth respect tointernediate
bodi es t he above pur pose coul d be achi eved either directly by a secret
bal |l ot vote anong all of the nenbers of the internmedi ate body or
i ndirectly by del egat es who t hensel ves were el ected directly by secret
bal | ot vote anong all the nenbers they represent. Furthernore, that
sane report indi cates that Congress recogni zed t hat i nt er nedi at e bodi es
had varyi ng degrees of governing power. It states, "The bill

recogni zes that i n some uni ons i ntermedi at e bodi es exerci seresponsi bl e

governi ng power and specifies that the nmenbers of such bodies as
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systens boards intherailroadindustry be el ected by secret ball ot of

t he menbers of the uni on or union officers el ected by the nenbers by a

secret ballot." 1d. (enphasis added). Thus, Congress understood t hat

i nt ermedi at e bodi es coul d exerci se "governi ng power" and still be
permttedtoelect officers viadelegate as | ong as t hese del egat es
wer e sel ected by secret ballot. Thereis nobasisinthestatute or
inthelegislative history for concludingthat if internedi ate bodi es
possess certain functions and powers, they may only elect their
officers directly by secret ball ot vote anong the nenbers of the
i ntermedi at e body.

Further, the Department' s i nvestigation di scl osed no evi dence
t hat woul d provi de a basi s for concl udi ng that the Regi onal Council is
nowa "l ocal " | abor organi zation. The avail abl e evi dence i ndi cat es
that the I ocals that conprise the Regi onal Council have not been
di ssol ved or absorbed by the Regional Council so as to be nere
adm ni strative arns of the Council, but rather appear to continueto
function as separate | abor organi zati ons under the Act. Fromthe
evi dence obtai ned fromt he Departnent’' s i nvestigation, the | ocals
subordi nate to t he Regi onal Council satisfy the definition of "local"
in the ordinary sense. All of the |ocals of the Carpenter's New
Engl and regi on are cl early subordi nate to t he Regi onal Council, which
in turn is subordinate to the International. These locals are

i ndependent |y chartered, have identifi abl e nenbershi ps, el ect their own
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officers, and have their own bylaws. The locals are parties to
col | ective bargai ning agreenents, and al t hough t he Regi onal Counci
negoti ates t hese agreenents, the local s have the authority toratify
them The New Engl and Car penter | ocal s hol d neeti ngs periodically
wher e t he menbershipis informed of union activities and busi ness.
Each | ocal has its own budget and manages its own bank accounts.
Col | ecti on of nmenbership duesis perfornmed at thelocal |evel. First
| evel grievances are adm ni stered by stewards at the | ocal |evel.
Based upon t hese facts, we are unabl e to concl ude that the | ocal s of
t he New Engl and Regi onal Council| are so depl et ed of power and functi on
t hat they no | onger constitute "l ocal" | abor organi zati ons under t he
LMRDA. There is no violation.

It i s concluded fromthe anal ysis set forth above that the
investigationfailedto disclose any violation of the Act upon whi ch
t he Secretary of Labor may bring an acti on under Section 402 of the
Act, 29 U.S.C. § 482, to set aside the election. Accordingly, w are

closing our file on this matter.
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